
Friends of the Wild Swan v. Department of Natural Resources and Conservation, et al.
CDV 97-558, 1st Judicial District

Judge Honzel
Decided 1998

Appealed to the Montana Supreme Court
2000 MT 209

Affirmed the District Court's Decision 2000

MEPA Issue Litigated: Was the MEPA analysis (an EIS) adequate?

Court Decision: No.  The court enjoined the Soup Creek timber sale for lack of
cumulative impacts analysis and changed economic conditions due to remarking of the
timber sale harvest units resulting in a lesser sale volume.

Should the agency have conducted a MEPA analysis (a supplemental EIS)?

Court Decision: Yes.
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DEPARTMENT OF NATURAL RESOI-IR.CES

AND CONSERVATION,

n^ €^-J^-F

DISTRICT COURT

AND CLARK

Cause l.To. CDV-97-558

FINDINGS OF FACT.
EONCLUSTONS OF LAW
AND ORDER

**

l-rrr i-l"ra 1-arrrf c'ittinrr r^;'it-l-oDy LllE \-uulu, Jluurfrv

. Plaintiff Fr,ends ci :he

Qranhen C- PcnI . De!=-r-u ee!/r.v.r

and Conservation (DNRC)

-*laiti.L

PLiJlVl CREEK IfLAN-LJFACTURING
COMPANY, L.P. ,

Defendant - Intervenor '

****************

Tnis rnatter was heard

'irrrr.r- on Oct-ober 15 and 16, 1998
)s-f ,

Svian (FWS) was represented bY -:ri

Decartmenc of Nacural R'esources



ranraconl-od l-rrr Tammrr IJ Errt-l91. and MiChaeI MO1.t.imef . IntefVeng1.

^-l ^^ n^€^-J-drl(r uu-rrererrtr.airt Plum Creek Manufacturing Company was represent,ed

by Rebecca W. Wat.son. Fol-lowing the hearing, the parties were

given an opportunity to file post-hearing memoranda. Those have

been received and che matter is ready for decision. From che

evioence and cestimony presented, the Court makes the following:

FINDTNGS OF FACT

1. FWS is a Montana nonprofit corDoration i.edicated

to preserving Lhe naLural envircnment of the Swan VaIIey.
' 2. DNRC is an agency of the State of Montana which

manages porcions of Lhe State's lands, incluoing che Swan River

State Forest (SRSF), for the benefiE of che public school trusts.

3. Plum Creek Manufacturing Company is a limiced

partnership which processes and sells wood produccs. Plum Creek

has ent.ered int.o a contract with DNRC to loq the Middle Souo

Creek area, located in the SRSF.

4. In September of 1996, DNRC issued a draft

environmental impact scarement which purported Eo assess che

ircpaccs of four alternative managemenE plans with respect to trhe

Middle Soup Creek pro j ecc area . The iirst alternative, I'A" 
,

rer.rlrired ncl action and would have left the Midole Souo Creek

area unmanageci. Alternacive rrBrr required incensive management

in an effort to replicate DNRC's idea of "histori-caI" condiLions

wrthin the SRSF. Alternative rrCrr required preservacicn cf cl-o

qrowch timcer, dfiowrng logging only in sah/-tirnber stancs ano
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one mulLi-storied stand. Alternative rtDrt maximized timber

productivity by harvesting old growth, saw-t,imber and multi-

storied stands. PubIic hearrngs were hel-d and public comments

on t.he alternatives were received.

5. In February of 1997, DNRC released the final
Environmental Impact StatemenL (EIS) for Lhe Middle Soup Creek

*-^-.i^^r t'l*^---F.:--^ rrntly!vJsuu. n-r.u€rnd.tiv€ rrBrr was chosen. DNRC proposed a sale of

5 million board feet of t.imber taken from 2,591- acres within

the SRSF. The harvesE, was to occur through a process called
t'sLructural enhancementrr wherein selected Lrees were to be cut

in an attempt to mimic historical conditions, before fire
suppression. The sale was to generate neL revenue j-n the amount

of $l-, O4 5,572. Alt.ernatives nAtr and rtCrr were re jected because

they were "each projected to generate negative net revenue."

See Middle Soup Creek Proiect Fina1 Environmental fmpact

.Sf af cmcnt- :i- \T-25.

6. In JuIy of Lgg7, the sale was approved by the

State Board of Land Commissioners and a final record of decision

was issued

7. fn September of !997, DNRC awarded Plum Creek the

logging cont.ract, but the contract provided for a harvest. of only

3.8 million board feet, of timber. The difference in board feet

remains unexplained. DNRC sLaff marked the trees to be cut with

orange paint.

8. Once the t,rees to be cut were marked, FWS asked

FINDINGS OF FACT. CONCLUSIONS OF LAW AND ORDER - Page 3
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sara Johnson, Ph.D., a wildlife biologist., to review t.he sit.e of
the sale and the final EIS.

9. .Tohnson found that the sale. as marked. was much

more extensive than the final EIS described. She also testified
that the final EIS was inadequat.e because iL misled t.he public
about the amount, of old growth actually t.o be cut and the effects
of that harvest; failed to adequately address the impacts on ord
growt.h associat,ed species,. and f ailed to address cumulative

impacts.

10. FWS brought this action originally alleging
violations of the Montana Environmental policy AcL (MEPA);

f:i ''l rrra l- n nran=ra 3 h'A!q4rs!s LLr yr-epa.r€ a programmatic review; and faiLure to complete

a cumulative watershed effects analvsis.
Ll-. On March L6, 1999, DNRC released a statement

acknowledging that the trees in the Middle soup creek project had

been mismarked. It admitted that many more trees were marked to
be cut than should have been. The trees which were actually to
be cut were re-marked by painting a blue vertical 1ine. As a

result of the re-marking, the contract, between plum creek and

DNRC was renegotiated. The harvest

board feet and may result, in a net,

$l-50, 000.

now is to be 1.99 million
loss to the St.at,e of over

L2 - FWS amended its complaint alreging viorations of
MEPA due to inadeguate environmental- analysis; failure to prepa=e

a programmatic review for the sRsF; failure to complete a

FINDINGS OF FACT- CONCLUSIONS OF LAW AND ORDER - page 4
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cumulative watershed effects analysis; violat.ion of Article II,
Section 3, and ArLicle fX, Section L, of the Montana

/ranciit-rri-inr. faflUfe tO Ofenare e sltnn.l emental EIS OnCe Lhe Salee4ese4v.f, s49 uv v!g!q!g q -uvv:Errr

was signif icantly reduced; violation of trust dut.ies; e,nd.,

fai Irrra f n nron:ra :n =--r1r-Fo aaaF -han^FiF =-='l .'-i aeDare an accurare ccsr-.oeneL]-tr analysr-s.

13. Approximatelv 50 percent of the Swan VaLlev forest

consist.s of old srowLh. This forest contains one of the 1ast.

large stands of old growth left. in Montana, and even the largest

pat,ches are relatively smaII, averaging 484 acres. Due to past

harvesting, the patches of old growt.h are already fairly
i cn'l :torl 'l rnJgjng conneCtive COrridOrs. There are a number of

species which depend on old growth for habitat, including the

fisher, 1ynx, marten, goshawk, and black-backed woodpecker, Lo

name a few. Some species require large, unfragmented stands

of old growLh and fairly dense cover. Some require snags and

woody, deteriorating debris. Fragmentation of the stands has a

significant. impact. on old growt.h-dependent species since once

the cover or the corridors are removed, the isolat.ed patches

become inaccessible, and Lhus, less useful habit.at.

L4. The sale j-n the Middle Soup Creek area, &S

ra -m: rlrarl r.ri 1..-*1 harvest 1.99 million board feet. of timber. Some

of t.hat timber will be old growth. Alrhough rhe trees will
be individually selected, some loss of cover and additional
fragmentation will result from the sa1e. The final EfS calts
for "moderaLe-reserve, regeneration" harvescing in parts of t.he

FINDINGS OF FACT. CONCLUSIONS OF LAW AND ORDER - Page 5
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SRSF. That type of harvest requires that only six large seed

trees over 20 inches in breast diameter remain per acre aft,er

the cut. DNRC predict.s that only 38.8 percent of the forest will
ha n'] A rrar.rFl-r after the sale. Some of the o]d orowi-h-rlenenrjenf9rl9 -q4E. gvrrrg v! lrlg vIg Y!vwLll-ggvgllggtl9

q?1c-i ee n:nnnt- r!^^ Fl-^ -^'1 --irra'l rr am='l'l €y:aaanraA a{--*
-- uSe tne fela-urvcry Drrrqrr, !!ayrlrslrLs\,r o"o..ds Of OlO

growth Lhat will remain af ter the harirest of the proposed

severit,y. Consequent.l-y, the sale will result in some species

losing the last useful habitaL remaining in MonLana.

From the foregoing Findings of Fact,, the Court makes

the following:

CONCLUSIONS OF LAW

1. The Court has jurisdiction over the parties and

this matter.

2. The Montana Supreme Court has held that MEPA is
procedural, not substanLive. See Ravalli Co. Fish and Game

Ass'n, fnc. v. Deprt of State Lands, 273 Mont. 371, 377, 903 p.2d

1362, 1367 (1995) (cit.ing Stryker's Bay Neighborhood Council w.

Karlen, 444 U.S. 223, 100 S. Ct. 497, 62 L. Ed. 2d 433 (l_980)) .

The Court is required to give great deference to agency expertise

in matters of substantive policy decisions. See North Fork

Preservation Asstn v. Deprt of State Lands,238 Mont. 451, 779

P.2d 862 (1989) . The party challenging agency action has t.he

hrrrAan a€ ^-nrri nn t-l.ra =^LiOn WaS OUtSide Of thg agenCyts

at:f hori f w or i. hel. f he acencv aCted afbit.far'i 'l r., r-:nri 6.'i 6r,'a1.'v4 eirse urru q:,!:ie] qv sss sL9L utqt f tJ , 9qI/! rutvu-ly , lrl.

unIawfuIly. Raval'l i Co. Fi sh and Garne Ass In. Tne. v. nepr t of

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER - page 6
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SLate Lands. 2?3 MonL. . 3"7L, 903 P.2d L362 (1995) .

3. Section 75-L-201, MCA, seLs out the general

direct.ion for an EIS and applies to this case.

4. In Count, I of its amended complaint, FWS contends

that. the final EIS is inadeouate. ARM 36.2.524 sets out the

criteria DNRC is to consider in its evaluation of environmental

impacts. Among other things, DNRC is to consider cumulat.ive

impacts. ARM 36.2.522 defines "cumulative impact'r as

the collect.ive impacts on the human
environment of the proposed action when
considereo in conjunccion with otrher Past'
and present actions related to the proposed
action by location or generic type. Related
future actions must also be considered when
these actions are under concurrent con-
sideration by any stat,e agency through
pre-impact statement studies, separate
impact statement evaluation, or permit
processing Drocedures .

Chapter III of the Middle Soup Creek final EIS

discusses cumulative impacts wit,h respect, to fire suppression,

but it does not discuss the cumulative impact. this harvest may

have, analyzed in conjunction with impacts from previous logging

efforts in the area. Nor does it discuss the cumulative impact.s

of the three other timber sales concurrently under consideration.

The final EIS does mention Ehe Cilly Creek sale and the South

Fork Lost Creek sale, but it lacks analysis as to cumulative

impacts from the proposed and currenL sales. Furthermore, the

final EIS does not mention t.he proposed Woodward/Porcupine timber

sa1e, although DNRC lisEed that sale on its "Three-year listing"
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as being under consideration at t,he same t,ime the Middle Soup

Creek nroieciL!ss.\ !!v_.j seL wd'> J'JcJ.tru u\Jrri

An aerial photograph of the SR.SF area submitted at the

ha:rino showerJ srr'nsiantial oatches of clearcui, in a checkerboard:f uq: ArrY srrv tr

€=-1..i an r,lre^l rndi nn tho Mi dd] c Sorrn Creek ArPA. Yef. . nO mentiOn!as.llI(rII, 5L,t!!LiLrllL,tllr\-,1 l-llE |lruuaE evsv va!vrl ' rvv t

of these clearcuts is made in the final EIS and no cumul-ative

impact of this timber sale in t.he contexL of the present

patchwork is discussed in the final EIS.

Chapter III adequately discusses the components of the

present forest, as far aS the Size and type of stands, the amount

and quality of rvaLer, and the current adequacy of habitat for

Some Species. But, apart from fire suppression, it' does not give

f he rearler anw i nf ormation about how the SR.SF Came to be in its9rau

present condition. For example, the final EIS mentions that the

rr'lri-crrc.rwfh srand.s are considerably more fragmented than in thev-s 
=-

1930s, but does not discuss how the stands got that waY:

Although MEPA requires that DNRC consider this project in the

context of all t.he surrounding activity in the area, the final

EIS fails to make an adequate inquiry into the cumuLaLive impacts

of all of the past and proposed logging in the area.

ARM 36.2 -524 (r) (g) also requires DNRC to assess

"pot,ential conf l-icts wit,h local, sLaLe, or f ederal laws,

rF.rri remenf s. n- f crrma'l nl ans.rt The f inal EiS, however, ooes not!9Ys!!9rlrsllur, v-

reconcile the proposed action with the State Forest Land

M:rr:r--omanr p1 ,-- -ha,,ah 1L-! -1 -- ,.'=a lpi nrr derrcl oned at thg- -i'n even LII(JUgII' LJIdl- lJ'J'oil wa> lJsrir:J sE vs4vyu

FINDINGS OF FACT CONCLUSIONS OF LAW AND ORDER - Page 8



same time that the Midd1e Soup Creek project was under

discussion. The second publishing of the State Forest Land

Management Plan was distributed i-n May of L996. As previously

mentioned, the final EIS rvas published in February of L997. The

finat EIS does mention the state-wiCe pIan, but only cursorily.
FFL^ -] ^- ^f -5es that "DNRC would seek to maintain or restorer.rrE PJ-cl.r >LaL

o1d-growth forest" and would consider "successional sLage,

species composition, stand sE.rucLure, patch size and shape,

habitat connectivity and fragment.ation, disturbance regime,

oId-growt.h dist.ribution and compcsiLion, and habitat t)Pe." See

SLate Forest, Land ManasemenL PIan final EIS at SUM-12 and II-8.

Although the Middle Soup Creek final EIS does discuss o1d growth

and f ragmentation, listing t.hem as " concerns'r , it does not

discuss the State Forest Land Management Plan's objective to
yiracanra n'l rl rrrnr^rih reri:rnc f racrmenF:l- i on . anrl nrcrf ecr ttni otte
I/!g-g! vg Vf q Y!Vwurl, !9ssvs -rsYlttu.re , s..e

habitat. Consequently, the Court concludes that the Middle Soup

Creek final .EIS is inadequate and violates the proceCural

re.nl'i remenf s of MEPA.

The purpose of allowing public involvement in

environmental decision-making is frustrated if an EIS does not

r..rrr^'i.c'] v ricsr-ri'ne rhe imnar-r of nrnnosed action in the contrext

of past, present and future propcsed action. The average menber

nf Fho nrrlr'i i /- -,.^F *^':.. ^- r)NTPr^r q crr.nFrl- i qe :nd theref nra nNPf.v! ur:g puva+v tlll,iDL:g:y \iil lr\lrv p u4v9!L4pu, qrrs u-re!e-v!9, ,r\r\v

mustr give sufficient information so that the public can make a

meaningful evaluation of the procosed actj.on. To do So, a

FINDINGS OF FACT. CONCLUSIONS OF LAW AND ORDER - Page 9
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thorough analysis and discussion of cumulative impacts is
necessary. The legislature recognized as much, making a

cunnulative impact,s analysis mandatory. A t.horough analysis of
cumulative imDacts is lacking here.

5. In Count II, FWS contends that DNRC should have

prepared a programmatic review pursuant t.o ARM 36.2.537. That

rule provides that DNRC sha1l prepare a programmatic review

whenever it. is contemplating a series of agency-initiated

actions which may significantly affect the human environment.

AR}4 36.2.537. DNRC has prepared a statewide proqrammatic review

which is the Stat.e Forest Land ManagemenL P1an, discussed above.

DNRC has also prepared a final EIS for the Middle Soup Creek

project on a site-specific basis. Because great, deference must

be given to agency expertise, the Court concludes that DNRC has

the discretion to determine the scope of agency action. Since

MtrDA ramr i roc a CUmUlatiVe af f eCtS 3p3f rzc.i c i n a.anh EIS, t.hes!!vv9J srrqAJ JrP rrt gqvJf

Court concludes that. statewide and site-specific analyses, if
done according to Iaw, are sufficient to meet the requirement.s of
MEPA. DNRC has Ehe discretion to choose the scope of its
evaluation so long as the evaluation is done according to Law.

FWS has not shown t.hat DNRC acted arbitrarily or capriciously in
deciding to use statewide and siLe-specific analyses with resDect

to the SRSF. Therefore, DNRC si:ould not be reguired Lo preDare

a programmatic review for the SRSF.

5. In Count IIf, FWS alleges Lhat DNRC failed to

FINDINGS OF FACT CONCLUSTONS OF LAW AND ORDFR - page 10



DreDare a cumulative watershed analysis for the Middle Soup

timber sale. However, no evidence was presenEed at the hearing

regarding FWS's procedural chalJ-enge to DNR.C's watershed

analvsis- As nor.erJ. MEPA is ^^^^nFi-1'1r':rocedural. "[I]t. does--y arvevg, rrgr.- *J Cb>girLJ-C'-LJ-y !

not. demand that an agency make particular substantive decisions. "

Ravalli Co. Fish and Garne Asstn. fne. v. Deptt of State Lands,

273 Mont.. 371, 377, 903 P.2d 1362, t367 (1995). Since particular

methods of forest management and watershed analyses are not

prescribed by 1aw, DNRC has the discretion to choose reasonable

methods.

Chapter III, sub-part III of the Middle Soup Creek

final EIS describes DNRC's water quality analysis. The burden is

on FWS to prove by substantial and credible evidence t.hat DNRC

failed to prepare an adequate watershed analysis. This, the

Court concludes, it has failed to do.

7. fn Count IV, FWS asserts that in offering the

Middle Soup Creek timber sale, DNRC has violated Article If,

Section 3 , and ArticLe IX, Section 1, of t.he Montana

Constitution.

Art.icle II, Section 3, provides:

A1I persons are bcrn free and have
certain inalienable rights. They include
the right to a clean and healthful environ-
ment and the rights of pursuing life's
h:ein nar\Fqqits.i^^ ^*;^.'i-n :nri jefenfii-^u.J-e5 r €.11 | U1/ l-11\.i dll\J us!slrurrrY
their l- ives and l ibert. ies , acquiring,
possessing and protectring property, and
secki no rhei r -saf etw. health and hanni nesS9ggjLrrr::' u4aqr! Js!u uJ 

'in all lawful ways. In enjoying chese

FINDINGS OF FACT CONCLUSIONS OF LAW AND ORDER - Page 11
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righ-"s, aIl persons recognize corresponding
rFqn.)nsib'i Iir'i es.
- vvvv.f v4

Articl-e IX, Section !, Provides:

(1) The sEate and each Person sha1l
maintaj-n and improve a clean and healthful
environment in Montana for present and
frrirrra danar:f innq

(2) The legislacure shalI provide for
the administration and enforcement of this
Arr{-rrggU Y .

(3) The legislature shall Provide
edecnrafe remedies for the protection of the
envircnmental life support system lrom
degradation and provide adequate remedies
f n nrc'rrcni. unreasonable depletion anduv

degradation of natural resources.

This court has previously held that the right, to a

clean and healthful environment as stated in ArLicle II, Section

3, and. Article IX, Section L, is self-executing, and that "a11

persons" affected by state action which degrades the enwironment

have recourse t.o the courts. See Montana Wildlife Federation

v. Deort of State Land.s, Docket No. CDV-92-496, Order entered

May 29, t-993. The right to a clean and heAlthful environment is

inalienable and has substance.

However, j-n the instant action, FViS has not shown that

DNRC's proposed act.ion will result in an unclean, unhealthful

environment. Consequently, Lhe Court is unable to discern the

grounds on whigh FWS bases its claim. If FWS is alleging that

DNRC is violating the Constitution by degrading the waEer

quality, st.emming from its allegation that. DNRC failed to prepare

F|NnINGS OF FACT CONCLUSIONS OF I AW ANn ORDFR - Page 12



an adequate watershed analysis, then that. argument must, fail. If
FWS is simply alleging that the proposed harvesting of o1d growth

timber will result in an unclean, unhealthful environment, there

is insufficient evidence in the record to support t.hat claim.

Therefore, the Court concludes that FWS has failed to prove a

constitutional violation.

r.rran: rarl

i n n:rl- .

8. In Count V, Fh'rS contends t.hat, DNRC should have

a supplemental EIS under ARM 36.2.533, which provides

(1) The agency sha1l prepare supple-
ments to either draft or final environmental
impact statements whenever:

(a) the agency or the applicant, makes a
substantial change in a proposed action;

(b) there are significant, new circum-
stances, discovered prior to final agency
decision, including information bearing on
rhe nronosert action or its impacts thatF-vvvvvs

changL t-he basis for t,he decision
-^^ 'L2) states:AJr-lYl JO.Z.)ZZ \LZ) SLdLeS:

(12) "Human environment't includes, but
is not limited to biological, physical,
social, economic, cultural, and aesthetic
f actors that. interrelate to f orm t,he
environment,. As the term applies to the
agency's determination of wheLher an EIS
i c nar.acerr\/ a/r/'\r, economlc ano socl-aI
impacts oo notr by chemselves require an
EfS. However, whenever an EIS is prepared,
economic and social impacts and their
relationship to biological, physical,
cultural and aesthetic impacts must be
discussed.

DNRC argues that because t.he def init.ion of "human

FINDINGS OF FACT. CONCLUSIONS OF LAW AND ORDER - Page 13
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environmenLtt does not require an EIS when only economic and

social impaCts are involved, a supplemental EIS is not necessary

when purely economic circumstances change- The Court concludes

that ARM 36.2.533 is clear on its face. DNRC is required to

nrFn2rp a sunr:Ienent EIS when substantial Changes are made to a

.'-r.lr.lY.l.)qFr't e ar 1 on .

In t,he instant case, Lhe Board of Land Commissioners

approved a saLe of nearly 6 million board feet of timber'

Alternative rrB", oiscussed in the final EIS, proposed a harvest

of a similar guantity. The sale was estimated to net over a

mil-Iion dollars j-n revenue for the school t.rust. The Middle Soup

Creek final EIs states "[t]he purpose of the project is to

generace revenue for the Montana Schoo1 Trust from project area

lands. " See Middle Soup Creek Final Environmental Impact

Statement at I-1. The final EIS also states " [e] conomic criteria

is an integral par! of project' objectives.rr See Middle Soup

Creek Final Environment.al Impact' Statement at IT-22' DNRC

specifically rejected two of the four alternat.ives at the outset

because they were "projected to generate negative neL revenue'"

See Middle Soup Creek Final Environmental fmpact Statement at

LL-Z>.

The project DNRC now proposes is a harvest of I.99

miltion board f eet. The sal-e is expected t.o lose at least

S1 50.000. The surstantial change in che har,rest quantity and in
Y*Jv

the net revenue resuLting frcm the harvesL certainly are25
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"substantial changes" to the proPosed action- Indeed, the

motivation for the sal-e, producing net revenue for the Lrust,

has been completely removed. The sale now will cost the staEe

money. The pubtic and the Board of Land commissioners may have

been willing to lose valuable oIc growth timber for the benefit

of subst.antial revenue ro -"he trust, but the cost beneiit has

ncw been substantially changed. The public may not be willitg'

and the Board of Land. commissicners may not wish t'o require

the public Lo pay Lo lcse it.s o1d growth timber. These are

significant ,'new circumstances bearing on Lhe proposed action"

which may very well "change t.he basis for the decision'"

Moreover,theBoard'ofLandCommissioners,whichis

charged. with the responsibilit.y of overseei-ng DNRC's acLions'

never approved a sale of 1.99 million board feet which will

result in a loss to the state. Instead, the Board approved a

6 million board feet sale nett.ing over a million dollars for t'he

trust. The timbef harvest and sal-e which DNRC now purports to

conduct is not the same sale ehat was proposed in the final ErS

or thaL received approval. Consecrrently, the courtr concludes a

supplemental EIS is required under ARM 36 '2 ' 533 '

. The CourL can find no harm in preparing the supplement.

A reconsideration of the changed circumstances can only provide

DNRC and the Board with better information with which to make a

more informed decision. Because DNRC musL PrePare a more

chorouqh cumulative impacts analysis in order to comply with

FINDINGS OF FACT CONCLUSIONS OF L^W AND ORDFR - Page 15
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MEPA an)rway, both the addiEional analysis and a reconsideration

based on the changed circumstances may be accomplished by means

of the supplemenLal EIS.

' 9. The last two CounLs, VI and VIf, al1ege trust'

duty violations because of the beLow-cost sale and insufficient
economi n .i mn:^i ^-^1.,^.i A rcqncr-f iwe'l w- The COUft COnC]-UdeSEL\Jrr\JlilJ-U IlllPA.U{- C,rrO,J-y>rD, !gDVsUUt vs4J .

rhar hcr-:rrqc DNfRe 'i s rF.nli reri rn nrFT.:Art a strnn.l ementai EiSs99quJg gl\I\U 49 ! =Ygr! 9U 9v

under Count V, the economic impacts of the harvest and DNRC's

trust, obligations will be adequately addressed

ORDER

Based on the foregoing,

IT IS ORDERED:

1. This matter is remanded. to DNRC for preparation

of a cumulative impacts analysis and a supplemental EIS on the

change in economic circumstances.

2. DNRC is enjoined from proceeding with further

activities relating to the Middle Soup Creek Project timber sale

until the cumulative impacts analysis and the supplemental EIS

hawe irccn nrer;S1.gql
,

DATED this &3uaay of December , Lgg|.

Thcmls C. Hon
Disc'rict Cour
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Friends of Wild Swan v. DNRC
Decided Feb.26,1999
Honorable Judge Honzel
First Judicial District

MONTANA FIRST JUDICIAL DISTzuCT COURT
COUNTY OF LEWIS AND CLARK

* * * t< * * * rk * {< * * * * * * {<)

FzuENDS OF THE WILD SWAN,
a Montana nonprofit corporation, )

Plaintiff, , )
)

) Cause No. CDV-97-558

) MEMORANDIIM AND ORDER

VS.

)
DEPARTMENT OF NATURAL RESOI-IRCES
AND CONSERVATION, )

Defendant, )
)

and

)
PLUM CREEK MANUFACTURING
COMPANY, L.P., )

Defendant-Intervenor. )
* x * * * * * * *'F * :l€ * * *'F *)

Before the Court is the motion of Defendant Department of
Natural Resources and Conservation (DNRC) to modify the
injunction issued December 23,1998. Also before the Court
is the motion of Plaintiff Friends of the Wild Swan (FWS) for
Rule 11 sanctions.

BACKGROUND
FWS brought this action to challenge the adequacy of

an Environmental Impact Statement (EIS) prepared by DNRC with
respect to a timber sale DNRC proposed in the Middle Soup Creek
area of the Swan River State Forest. A hearing on the merits
was held October 15 and 16, 1998. On December 23,1998, the
Court issued its Findings of Fact, Conclusions of Law and Order
in which it remanded the matter to DNRC for preparation of a
cumulative impacts analysis and a supplemental Els on the change
in economic circumstances. The Court also enjoined DNRC from
proceeding with further activities relating to the Middle Soup
Creek project timber sale until the cumulative impacts analysis



and the supplemental ElS had been prepared.
The EIS on the Middle Soup Creek timber sale contains

mitigation controls to prevent soil compaction and other
soil-related problems. Those mitigation controls include
requirements that the ground be frozen and a sufficient
accumulation of snow (18 to 24 inches) cover the soil before
harvesting occurs. DNRC allowed Plum Creek to begin harvesting
trees by hand on December 15, 1998, even though the ground was
not frozen and there was no measurable accumulation of snow.
Between December 15, 1998, and December 23,1998, when the
Court's injunction issued, Plum Creek felled approximately
90,000 board feet of timber. That timber is still laying on the
ground in the Middle Soup Creek project area. DNRC asks this
Court to modify its injunction to allow Plum Creek to remove
the downed timber before its value is compromised.

DNRC also requests that the Court require FWS to post a bond
in the amount of $ 13,404 or $17 ,212, depending on whether the
felled timber is allowed to be removed, in order to cover
potential costs if, on appeal, the injunction turns out to have
been improperly issued.

In response, FWS contends that DNRC specifically misled the
public with respect to the beginning date of harvesting
activities and began harvesting in violation of the mitigation
controls specified in the final EIS. FWS also argues that a bond
is inappropriate under the facts and circumstances surrounding
this case. In addition, FWS seeks imposition of Rule 11

sanctions on the basis that DNRC acted in bad faith by seeking
modification of the injunction and by inappropriately requesting
a bond.

DISCUSSION
Having fully considered the arguments of counsel and the

Court's Order of December 23,1998, the Court concludes that
DNRC's motion to modify the injunction and to require Plaintiff
to post a bond should be denied. The Court further concludes
that FWS's request for Rule 1l sanctions should be denied.

At the time DNRC allowed Plum Creek to begin harvesting
trees, no injunction was in effect. Plaintiffs counsel was
aware that DNRC might allow Plum Creek to begin cutting trees on
December 15 and, in fact, Plaintiffs counsel, with the consent
of DNRC's counsel, contacted the Court about that possibility.
Counsel was informed that although the Court hoped to have a
decision out by the middle part of December, it did not know
for certain whether the decision would be issued by December 15,
and that if there was a concern, the Court would consider an
application for a temporary restraining order. FWS did not



request a temporary restraining order. This, however, does not
mean that DNRC should be able to conduct further activities on
the project, even limited activities, without preparing a

cumulative impacts analysis and a supplemental EIS. Rather,
DNRC should comply with that part of the Court's Order before
proceeding with further activity.

DNRC argues that Section7T-l-110, MCA, requires the Court
to order FWS to post a bond during the pendency of appeal by
DNRC. That section provides:

In any civil action seeking an injunction or
restraining order concerning a decision of the board
approving a use or disposition of state lands that
would produce revenue for any state lands trust
beneficiary, the court shall require a written
undertaking for the payment of damages that may be
incurred by the trust beneficiary if the board is
wrongfully enj oined or restrained.

The Middle Soup sale is expected to lose money. It
is difficult to comprehend how damages might be incurred as a
result of enjoining the project, particularly when the project,
if allowed to proceed, will lose money. The Court concludes,
therefore, that FWS should not be required to post a bond.

Rule 11, M.R.Civ.P., states in part:
Every pleading, motion, or other paper of a party

represented by an attorney shall be signed by at least
one attorney of record in the attorney's individual
name, whose address shall be stated. . . . The
signature of an attorney or party constitutes a

certificate by the signer that the signer has read the
pleading, motion, or other paper; that to the best of
the signer's knowledge, information, and belief formed
after reasonable inquiry it is well grounded in fact
and is warranted by existing law or a good faith
argument for the extension, modification, or reversal
of existing law, and that it is not interposed for any
improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of
litigation.

The fact that DNRC may have violated the mitigation controls
prescribed in the EIS does not implicate Rule 11. If DNRC acted
in bad faith or violated the EIS, there are specific statutory
remedies, but Rule 11 sanctions is not one of those remedies.
Nor does Rule 11 constitute grounds to impose sanctions merely



because DNRC sought to have a bond posted. Section 77-l-II0,
MCA, is a fairly new provision, having been enacted in 1995. The
Court cannot say DNRC acted in bad faith by seeking to have a

bond posted. Therefore, the Court declines to impose Rule 11

sanctions against DNRC.
NOW, THEREFORE,IT IS ORDERED:
1. The motion of DNRC to modify the injunction is DENIED.
2. The motion of Friends of the Wild Swan for Rule l1

sanctions is DENIED.
DATED this 26th day of February,1999.

Thomas C. Honzel
District Court Judge

CL2256
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Justice Te.ry N. Trieweiier delivered the opinion of the court.

1. flThe Pljrintiff, Friends of the Wild Swan, brought this action in the District Court
for the First Judicial District in Lewis and Clark Counfy to challense the
lufficiency of the Environmental Im_p_act Statement (EIS) prepared"by the
Defendant,, Montana P.p?q.n.nt of Natural Resouries aird Cbnservation (DNRC),
for the Middle Fglp-C::ek Project-pgs^uq! to the Montana Environmental policy'
Act (MEPA) $$ 75-I-201, et seq., MCA. The District Courr held that the EIS
prepared by the DNRC inadequately a-ddrgqsed the cumulative impacts of the
proj-ect and also held that the DNRC should have prepared a s,rppiemental EIS due
to changed economic circumstances oltheproject. TLe Districf Oourt enjoined any
harvest of timber on the Middle Soup Creek Pioject until the DNRC prepares the
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supplemental EIS. DNRC appeals from that judgment. Friends of the Wild Swan
cross-appeals from the District Court's denial of Rule 11 sanctions against the
DNRC. We affirm the judgment of the District Court.
flThe following issues are presented on appeal by the DNRC:
1T1. Did the District Court err when it held that the DNRC violated the MEPA by its
failure to include an adequate cumulative impacts analysis in its EIS?
tT2. Did the District Court err when it held that the DNRC was required to prepare a
supplemental EIS?
1i3. Did the District Court err when it held that Friends of the Wild Swan was not
required to provide a postappeal injunction bond pursuant to $ 77-1-110, MCA?
tlThe following issue is presented on cross-appeal by Friends of the Wild Swan:
ti4. Did the District Court err when it denied Friends of the Wild Swan's motion for
imposition of Rule 11, M.R.Civ.P., sanctions against the DNRC?

FACTUAL BACKGROUND

']lThis dispute relates to the DNRC's proposed timber sale, known as the Middle
Soup Creek Project, on land near Swan Lake, Montana. The land is owned by the
State of Montana and heid in trust by the DNRC for the support of the public
schools pursuant to Article X of the Montana Constitution. The purpose of the
project is to generate both short-and long-term revenue for the Montana School
Trust. The project, as originally proposed, involved the harvest of approximately 6
million board feet of timber on 2591acres of Swan Valley forest. Approximately
50 percent of the Swan Valley forest consists of old growth, including one of the
last large stands of old growth remaining in Montana.
JfIn September 1996,the DNRC issued a draft EIS which discussed the impacts of
four alternative management plans for the Middle Soup Creek Project. Altemative
"A" required no action and would have ieft the Middle Soup Creek area unmanaged
and permitted the DNRC to enter into a Z}-year conservation lease. Alternative "B"
required intensive management and was designed to promote sustainability of the
ecosystem by harvesting approximately 5.2 million board feet of timber.
Altemative "C" required preservation of old growth timber, while permitting the
harvest of approximately 150,000 board feet of saw-timber stand. Alternative "D"
maximized timber productivity by harvesting approximately 5.6 million board feet
of old growth, saw-timber, and multistoried stands.
JfFollowing public hearings and comments, the DNRC issued the final Middle Soup
Creek Project EIS in February 1997. Alternative "B" was identified as the prefened
alternative because of its economic viability and its positive short- and long-term
benefits in accordance with the State Forest Land Management Plan philosophy
and its Resource Management Standards. Alternative "B" was projected to generate
approximately $1,045,572 in net revenue in the short-term, and was to be
accomplished by using a harvesting process known as "structural enhancement," in
which selected trees would be cut in order to mimic historical forest conditions.
tlln July 1997, the Board of Land Commissioners approved the Middle Soup Creek
timber sale. The minutes of the board's meeting reflect their approval of a harvest
of approximately 3.8 million board feet from 970 acres of the Swan Valley forest.
There was no explanation for reduction of the sale from 5.2 miliion board feet as
proposed in the final EIS to 3.8 million board feet as approved by the board.
flOn September 4,1997, Friends of the Wild Swan, a Montana nonprofit

819/00 4:28 PM
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corporation dedical..d !o preserving the natural environment of the Swan Vallev
l1:o a complaint alleging various iiolations of the upFe uv th. bNRe inltr-i*ur
EIS, including .inadeqpjlelvironmental analysjs. Friends o'r ir,. wild Swan sougtrt
an order directing 

!-ng PWRClq gomplete an ptS in accordarrce with the MEpA and
an injunctionprohiUjtiry the DNRC F9- proceeding with any activiry in
furtherance of the Middle Soup-Creek Project until Jprof.idfs *utpr.pared.

6. 19n Septemberl0, 1997,the DXRC enteied into a contract with plurii Cieet
Manufacruring Company for the harvest of 3.8 million board fiet of timber on theMiddle FoYp Creek Project. Pursuant to the contract, the DNRC staff markea tfr"
trees to be hq-T!..{ by Plum creek with orange paint.

z. flFollowing the DNRC's selection of trees to b5hirvested, Friends of the Wild
Swanrequested Sara Johnson, Ph.D., a wildiife biologist,'to reuie* tfre site oFtfr.
sale, the selection of trees bt!h. DNRC, and the nnaiptS. Johnson concluded thatthe selection o.f trees byJlre DNRC was more extensive than described UV i[. nir.f
EIS, and that the final EIS wa.s misleading to the public t.gioding the amount of otagrowth timber to be harvested

8. fl.Ol January.S-,1998, Friends of the Wild Swan and the DNRC stipulated that notimber would be harvested on the.Middle Squp Creek Projd;"riiD.;;il i,'
1998. As a result of the p.?rties' stipulation, Friends of the'WiA S*un UtfrAii*'it,
ggndlng motion for a preliminary injunction.

q. fl9n Malclr 16, I998, ttre OwRC sent a letter to all interested parties and
acknowle{g.a that it had made a mistake when it identified tf; ffees to be
harvested-lV Plum Creek. The DNRC explained that ptop.t iaentification of the
trees would result in a harvest of fewer and smaller tr^ees, whilh in turn *o"fJ -
reduce the volume of timber harvested from 3.8 mitlion boardfe.t to t.q9 *ittioo
board feet. Because of the reduction in volume and tree size, ihe DNRC and plum
9I".\ negotiate{ g_reduqed price per thousand board f.et ofii-ber harvested. 

-

10. flOn October-6, J99,8, Friends of the Wild Swan filed its Sect;d Amended
Complaint which added the alleged MEPA violation of f;ilu;tto prepare a
lgPpiemental.E]S in light of thethanged economic circumstances of the sale.

1 1. flOn October 15- and !6, -1998, 
the Dis-trict Court held a neu.ing to consider the

merits of Friends of the Wild Swan's complaint.
12. tlThe partleg' s!&ulation that no harvest wbuld oc,cur expired on December 1, 199g.

Friends of the Wild Swan received a letter from the DffiC aateO Xour*6eiZf,
1998, which informed them that "Plum Creek timber Copp;y it pi.p*;;a''
!"gi" harvesting operations on December I or as soon after ttrat dite ivhen"the
desired environmental conditions are achieved." The letter furtner informed themthat the "sale contract allows logging activities to begin o.t D"r.n U.r i, f ggd,li
there is at least 18 inches of snow aclumulation and"freezingt.rp.rurur.r.
Logging activities may begin on December 15 if there is at ieait j4 inches of snow
accumulation, even though temperatures may not be fteezing." Friends ofthe Wifa
Swan recognized that these environmental conditionr -.r. fi.o set forth in the EIS
as requile_d-mitigatorsfor reducing impact upon the soil.

13. flIn -ql.lf{duvit dated.January 14,-1999, Arlene Montgomery, Director of Friends of
the Wild Swan, stated that she personaliy_made visits"to tne rvriaoi; S;;p C.;.^k
Project area on November 28 and December 18, 1998, and on both o.ruiio.rs it-*u,
raining and mud^dy, there was no measurable snow accumulation on tir. gro"nd, nor
was the ground frozen.

la. flOn December 23,7998, the District Court issued its findings of fact, conclusions

htp://www.lawlibrary.state.mt.us/dscgi/ds.pylGet/F ile-3231/99-15 g .htn.i
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of law, and order in which the District Court held that the DNRC was required to
include a cumulative impacts analysis in the EIS and a supplemental EIS as a result
of the change in economic circumstances. The order enjoined the DNRC from
proceeding with further activities relating to the Middle Soup Creek Project until
the supplemental EIS and the cumulative impacts analysis have been prepared.

15. flOn December 29,1998, the DNRC filed a motion and brief requesting the District
Court to modify the injunction issued in its December 23,1998 order. In its motion,
the DNRC admitted that it had allowed Plum Creek to commence harvesting timber
on the Middle Soup Creek Project on December 15, 1998, and then ordered Plum
Creek to cease activities upon receipt of the District Court's order on December 23,
1998. As a result, the DNRC requeited the District Court to modify its injunction to
allow the DNRC and Plum Creek to remove any timber that was felled prior to
December 23,1998. Additionally, the DNRC requested that the District Court
require Friends of the Wild Swan to post an injunction bond pursuant to $
l7-I-110, MCA, to compensate the school trust beneficiaries should the injunction
be wrongful.

16. flOn January 7I, L999,the DNRC sent a letter to Arlene Montgomery, Director of
Friends of the Wild Swan, which detailed the timber harvesting that occurred prior
to December 23,1998 on the Middle Soup Creek Project. The DNRC explained
that 90,000 board feet of timber was cut by Plum Creek during that time and that
the harvesting was done pursuant to a timber sale inspection report in which the
DNRC "gave approvai for the felling of timber in Unit #1 to proceed, but due to
unfrozen wet soils . . . did not allow skidding activities to proceed."

17. {On January 2I,1999, Friends of the Wild Swan sought Rule 1i, M.R.Civ.P.
ianctions against the DNRC for its motion to modify the injunction and request for
Friends of the Wild Swan to post an injunction bond.

18. flOn February 26,I999,the District Court issued its memorandum and order
denying the bNRC's motion for modification of the injunction and request for an
injunction bond and denying Friends of the Wild Swan's motion for Rule 11 '

sanctions.
19. flThe DNRC filed its notice of appeal on March 2,1999, and Friends of the Wild

Swan filed its notice of cross-appeal on March 16,1999.

STANDARD OF REVIEW

t. tiThe proper standard of review of an administrative decision pursuant to !h9
Montana-Environmental Policy Act (MEPA), is whether the record establishes that
the agency acted arbitrarily, capriciously or unlawfully. North Fork Preservation
Ass'iv. Department of State Lands (1989), 238 Mont.451,465,778P.2d862,81L.
In North Fork Preservation Ass'n, we stated that:

[I]n making the factual inquiry concerning whether an agency decision was "arbitrary or
capricious,t' the reviewing-court "must consider whether the decision was based on a
consideration of the relevant factors and whether there has been a clear error of
judgment." This inquiry must "be searching and careful," but "the ultimate standard of
review is a narrow one."

5 of13

North Fork Preservation Ass'n, 238 Mont. at 465, 778 P.2d at 87I (quoting Marsh v. Oregon
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Natural Resources Council (IgS9), 490 U.S. 360, 375).

1. l[n Marsh, the U.S. Supreme Court stated:

[I]n the context of reviewing a decision not to supplement an EIS, courts should notautomatically defer to the age.ncy'9 exprgs.s relianc^e on an intereiin n".irtv *irt""tcarefully reviewing therecold and.satisfying thems.tu.r tftui tir. ug.n.y his *;a;;
reasoned decision based on its evaluation of-the significan..-oil*? 

"f 
sigrid;un.oof

the new information. A.contrary ]pproach would n"ot simply trna.iiuai.i?f r.;i;;generally meaningless, but worild de contrary to the demi"i inui.ourts ensure thatagency decisions are founded on a reasoned 
-evaluation 

"of ttre ietevant factors."

Marsh, 490 U.S. at 37g.

t. '[In N-orth ForkPreservationAss.'n,238 Mont. at460,778p.Zdat 86g, we stated
that the omission of the cumulative impacts analysiswas directly ..i.uuni to tL."unlawful" portion of our standard of review.

DISCUSSION

ISSUE 1

t. TDiq theDistrict Court errwhen it held that the DNRC violated the MEpA as aresult of its failure to include an adeqlate cumu-lative impacts analysis i"li, efsfz. flThe DNRC asserts that the District Court erred when ii?ounO tnuittriEs- -'
Prepared by the DNRC for the Middle Soup Creek Project wus i.rsnfnrftnt becauseit did not adequatgly ayalyTe and discuss the.cumulative impacts of th" p;;j;. TheDNRC contends that the District Court failed to compr.fr.nilfrut the new ,,coarse
filter" ecological analysis takes into account ali of th6 pre;;ilfi ;ditio"JJitn,
affected lands and therefore incorporates a cumulative^effects aialysis fh; ON3C
argues that the District Court's primary error was its "disregaid foithe 

""i0""."presented that each of the courfs concems had in fact beericonsidered in thepreparation of the final EI.S, und that the cumulative impacti;a.llth. puri unapresent actions were carefullv considered."
3. flIn response, Friends of the WitA Swan contends that even if the DRNC's new

"coarse filter" apptoach is recognized as valid and includ.s fu-ulaiivel;;;cts
analysis as part o!-t! methodolggy, th" MEPA still requir* ; cumulative impacts
analysis in everyTIS and therefore the DNRC is requiied to i".t;d;h; ,.^+iirit,
discussion in its EIS.

a' llThe Administrative Rules of Montana provide in relevant part as follows:

36.2.529 Preparation and Contents of Draft Environmental Impact Statements

If required by these rules, the agency shall.preparg 
?- draft environmental impact statement usingan interdisciplinary approach and cbntainiig fne following:

6of13
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O f+l a description of the impacts on the quality of the human environment of the proposed
action including:

(b) primary, secondary, and cumulative impacts;

36.2.522 Definitrons

(7) "Cumulative impact" means the collective impacts on the human environment of the proposed
i"tion when consid6red in conjunction with othei past and present actions related to the-proposed
action by location or generic tlpe. Related future actions must also be considered when these
actions ire under coniurrent tonsideration by any state agency through pre-impact statement
studies, separate impact statement evaluation, or permit processing procedures.

(12) "Human environment" includes, but is not limited to bjological, physical, social,
icottomic, cultural, and aesthetic faciors that interrelate to form-the environment. As the
term applies to the agency's determination of whether an EIS is necessary,e:ojo.mic and

social impacts do noiby ihemselves require an EIS. However, whenever an EIS is
prepared, economic and social impacts bnd their relationship to biological, physical,
cultural and aesthetic impacts must be discussed.

t. tlThe District Court found that:

The purpose of allowing public involvement in environmental decision-making is 
-

a frustiatdd if an EIS doel not accurately describe the impact of proposed action in thev .ottt"*t of past, present and future proposed action. Th6 average member of the public

-"rtr"ty o.t DNRC's expertise, an^d therefore, DNRC must give sufficient information

8/9/00 4:28 PM
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so that the public can make a meaningful evaluation of the proposed action. To do so, athorough analysis and discussion of cirmulati".-i*pu"ts is nec6."oty The legislature
recognized as much., mSking a cumulative impacts analysit*unJuiory. A thfirough 

-

analysis of cumulative impacts is lacking her6.

http://www.lawlibra:y.state.mt.us/dscgi/ds.pylGet/F lle-3231199-15g.htnl

1. flThe DJ"IBC-argges !!{ th9 District Court's findings were erroneous because,
although Ru-le 3!.2.529, ARM, requires a cumulati-ve effecti analysir, ifr.- 

--'
Administrative Rules do not.dictltb^agy particular methodology i{o*.u"r, *.
conclude that Rule 36.2.529(4)Q), ARM, ciearly states that th'e EIS shall 

"ontui' 
udescriptigl of the cumuiative effects and does not.allo*, as the DRNC *gg.ri.,

T:je analysis implicit rytltt the EIS. The public is not benefiteOby ;;i.Ti", *EIS which d.ogt not explicitly sft fgrth the ictual cumulative impacis analysis'and
the facts which form the basis for the analvsis.

z. nT!. qNRg 
1ddjl1gn-ally arguesthat the District Court erred when it relied on Rule36-2.524(.lXg),ARM, to conclude that the DNRC's cumulutiu. i-pu.tr u*iurit

was also inade,quate for its_fai1u1. to reconcile the propor.d u.iio"'-itf, til'd;,
Forest Landivlanagement Plan (SFLMI). The ONh.C statei ihat Rule 36.2.524,
+*M., "applies only to.the al.?lysis performed in attempiing io ascertain whether anEIS shoutd !q prepaled_, . . . This se6tion is not a substantivi eleme"t to te 

-----

contained within an EIS."
3. tfRule 36.2.524, ARM, states, in relevant part:

(1) In order to implement 75-1 -201,,MpA,the. agency shall determine the significance ofimpacts associated with a proposed.action. This letermination is the basis of the
agency's decision. concerning the 

"."t+ 
to.prepare an EIS and, atio i"y"rt io thi igency,sevaluatiory of^iry/ividual and cumu.lative impacts in either EAs irflSr. 1.fr".nJ""*'rfrrff

consider the following criteria in determining the signifi.un.. of .u.tr l-pJi;;'h.
quality of the human environment:

(g) potential conflict with local, state, orfederal laws, requirements, orformal plans;

(Emphasis added.).Cleariy, Bu19 36.2.524,ARM, pertains to the contents of an EIS, inaddition to the decision of whether or not to prepaie an EIS.

t. flThe.DNRC further contends that the EIS did discuss the SFLMp. We note that theDistrict Courtdid legoglgg_discussion of the SFLMP, stqtr-ng t6at' ;'at-t^tto"gi. tn,Middle Soup Creek final EIS does discuss old_g_ryrwil;d fr;gmentation,li;irg
them as'concerns,'it does not discuss the SFLMP's objectiv.to pr.r.rve oldgrowth, reduce fragmentation, and protect unique habiiat." The District Court was
correct.

z. flAccordingly, we conclude that the EIS prepared by the DNRC fails to comport

8/9/00 4:28 PM
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with the provision in Rule 36.2.529(a)0)-, which.requiresan expligit. 
.

discussion of t-[;;uruiutiu. impicts'air6iysis, in accordan6e with the definitions of
"cumulative impact" and "huma'n environmeni" set forth at Rule 36.2.527, ARM, or

;tthih;pto"ir'i'* prouiO.a Uy nU. 36.2.524(t)(S),-{$S. +t .1 
result, we. conclude

that the DNRi-;;IJA "rf.*n ity, in violation of t[. VIBPA, in its prepar?ti9lof the

EIS for the Middle Soup CreekProject. ThereQre, w^e further.conclude that the

District Court did not eh when it ftefa that the DNRC violated the MEPA as a result

of its failure to-ittctuae an adequate cumuiative impacts analysis in its EIS.

ISSUE 2

1. TDid the District Court err when it held that the DNRC was required to prepare a

supplemental EIS?
z. lii'" Of.nC *nt.nas that the District Court erred by conclP^di"q l!{i ^_ r^ ^r- 

supplementafiiSl;dir.d,b".uuse there wasro proof offered by Friends of the

Wild Swan ini{u..drition in the total timber sale r6venue wouid result Lt ?ny
pnysicaf impact to the human environment. The DNRC argues based on Rule

\S'i.siz(li, AR\,i, ih;i;hung. in ecgqomic impacts alone does. not compel the

preparatiin 6fu supplemental EiS. The DNRC further asserts that it acted

i;;ilffiri^ii pt"plffit ii; ecotrotnic estimate and did not portray the economic

returns inihe btS ar reJiable estimates of absolute, guaranteed revenues.

:. 1In r"rporrr., Fri.nar of theWild Swan asserts that the DNRC's faiiure to

iuppleinentirre-ElS was arbitrary a1d-c_?plcious in light of the substantial changes

iniir. proporia u.iion. Friends ortn. wilO Swan points out.that the final EIS

described a sati of nearly 6 million board feet of timber, estimated to net over a

million aoUais in t.u.n ir for the school trust. Whereas, the sale as now proposed

describes u t"i" 
"f 

1.99 million board feet of timber, which is estimated to result in

a loss to the State.
+. liit. nnat pislOentifies Alternative "8" as the preferred alternative and sets forth

an estimated sa-le of 5.2million board feet of timber. The final EIS further states

that AltemJi;;;B'is projected to generate approximately $1,045,572 of net

revenue in the short-term. The final EIS states that:

The objective of the Middle Soup Cre-ek Project is to generate the 1u]q:ti:.t:?.lo^1*^1,'

monetary rerurn to the school truitln both the short term and long term by eitherselling

uopio*itirately six miliion board feet of timber or selling a twenty-year conservation

i#;'Ail;;iies A and C ur. .u.h projected to generite negative net revenue if
rru*.rt"a this year or iiharvesti"g is'oe"ferred foriwglty yegrs. These alternatives do not

meef the proje6t objective and theiefore are not considered further'

. ,][t appears that by the time of the meeting o.f the Board of Land Commissioners on

i;lt'n, t99i ,th6 DNRC had re-estimate"d the Middi.- [o^qq Q1e-ek 
Timber Sale to

inciude'the saie of 3.8 -illiott board feet of timber and $8 12,605 in revenue. In

Afi1l998,]orio*ing,irg discovery of the mismarked trees in thel4iddle Soup

Cie.t project, irr. pftnc notified Friends of the wild Swan that the project would

ue n rtttet t.airiia to 1.99 million board feet of timber and $350,000 in revenue.

Ho*"u"r, the cosis to the State of the Middle Soup Creek Project, including the

MEpA costs, rA. pi.purution costs, administrativ'e costs and treatment costs has
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reached.approximately $500,000. Accordingly, the INRC's proposed sale of 1.99million board feet results in a loss of apptor"iriru6ly $150f,b6'to the State.2. lfRule 36.2.533, ARM, provides in rel#ant part as follows:

(1) The agency shall prepare supplements to either draft or final environmental impactstatements whenever:

htrp://www.lawlibrary.state.mt.us/dscgi/ds.pylGet/File-3231/99- l5g.htur

(a) the agency or the applicant makes a substantial change in a proposed action;

(2) A supplement must include, but is not limited to, a description of the following:

l. ffie conclude that the $ange. in economic circumstances in the Middle SounCreek Project was a "substantial change" pursuant to Rule le .z.iliilntl]iini.f,

(t).*lr yP3gls,^alternatives or other items_required by ARM 36.2.529 for a draft EIS orARM 36.2.531 for a final EIS that were eitheinot covered in the originul riut.-"nt o,that must be revised based on new informatiotr oi cit..r*st*... *"..rning theproposed action.

1' ufWe conclude that. contrarv to the DNRC's assertions, there is no requirement inRule 36.2.533,ARM, that isrruitutttiai.lrftt_..-ust result in an additional impactto the environment before a suppleme_ntll nt3 is r.qri;;a:'fii".i ir 
""liiiiiiuii6" o"

ryhat ma-y be considered a "substantial change". Afi;di"giv,'*. further concludethat a substantial economic change in a projEct can serve as the basis for the
lgpplemental ElS_required by Rute S S.f .SiZ, ARM.

2. flIn this case, the Disfrict Court found that:

The substantial change in the harvest quantity and in the net revenue resulting from theharvrcst certainly- are i'substantial changes" to the propor.d u.tionlina.ea, tfr.--Jtiuatio'for the.sale, producing net revenue forlle trust,-hias 6"*;;pl;.ly removed. The salenow will cost the State money..The public ald th. Bourd 
"ifi;Acbmmissioners mayhave been willing to lose valuable oid growth timber for theEen.fit of substantial

revenue to the trust, but the cost benefit rrad now been 
.:r]b_stanii;ft ;\.G;i Tirt publicmay not be willing, and the Board of Land Commissloners may not wrsn to requrre thepublic to pay to lose its old growth timber.

l0 of13
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requiled the preparation of a supplemental EIS. Accordingly, we conclude that the

ittd-C'; a;;ft;;;;tio suppleirent the EIS was a clear.error ofjudgmgll 
, , rL^t

itro.ior., *. further Con.iua. that the District Court did not eff when it held that

the DNRC was required to prepare a supplemental EIS'

ISSUE 3

1. lfDid the District Court err when it held that Friends of the Wild Swan was not- 
i'.q"it A to poti u poiiupp.+ iry*gtigq99"^d pursuant 

lP S:l- 1 - 1 I 0' MCA?

2. nfii; DNii io"i.'"ar tiriut $ ii-i-tlO, McA,iequired the District court to order

Friends of the Wild Swan to posi * i.ri.rnrtion bbnd during the pendency of this

appeal.
:. flS-ection 77 -l-1 10, MCA, Provides:

In any civil action seeking an injunction or restraining order concerning a decision of the

;;;;d uppioui"g; G;;?irporition oT state lands thlt would produce revenue for any

state lands trust 6!11;fi;*ty,irr. io"rt shall require a written undertaking for thepayment

ofai*ugis that ;;t btiltirn.O Uv ttr. t*st beneficiary if the board is wrongtully

enjoined or restrained.

r. tlThe District Court concluded that because the Middle Soup sale.was.expected to

ib* -oney, it would be difficult to-comprehend how {aryages:ntght be rncurreo as

a result of enjoini&lh; il"J*t;d, iri.i"ror., .on.tnded tliat FriJnds of the wild
Swan was not required to post a bond. --\h n 1

z. TO" upf"ui, Frierids of the Wila S*u" contends that the DNRC has no standing to- il";k;'g ii -I-flb, MCA, b..u,rre that statute oqY.P.e*ains to actior.rs enjoining a

decision of the Staie Land Board. Friends of the Wild Swan algues that, here, no

i"j"".tion frur'U.* fs".d against the Land Board, nor is the Land Board even a

parfy to this action.
l. iS"6ti"n77-l-itO, MCA, provides for a bond in a civil action "se.eking.an- 

iitj""rtion or r.rtiii"--g ot?"t "ii""rnirg.a 
decision of the.board" for damages

;'ti.;ifitb. in.rrrred by thelrust benefiiiary if the board is wrongirltl.:lifT:9 -
,.riiui".i." @;phasis idded.) This statute does noj apply to this case whrch deals

*i1, 
"" 

i":"iliff;^&il;iffibnxc based on the inadequacy of its EIS and has no

effect ott ih. Land Biard's decision.
+. llfherefor., *. .o*tua. that the District Court came to the right conciusion,

whether ot "oiii 
*uri"i trr. tight reason and that Friends of the wild Swan was not

t"q"ii"a to post an injunction 5'ond pursuant to $ 77-1-110, MCA'

ISSUE 4

,tjThe following issue is presente{ on cross-appeal by Friends of the Wild Swan:

ifDfi ;h;b;;.;ti-a;;rt 5n when iidenied Friends o? the wild Swan's motion for

fip;;iij,.r ofn"f. f i fU.n.Ciu.l., sanctions against the DNRC?
lTThis Court eives a district court Uroua aircreti-on to determine whether the factual

Jd;;"r;;i;ir ;ir parricular .ur.-u*unt to frivolous or abusive litigation tactics'

ar.oiaingly, we appiy the following standard of review:

1

.)

J.
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1/99- l ss irl-u

A district court's findings of fact will be overfurned if clearly erroneous. The court,s legalconclusion that the facti constitute a violation of Rule 11 will be reversed if thedetermination constitutes an abuse of discretion, We will review ih. .ur. de novo orthe violition it Uur.d on the legal sufficiency of a plea or motion. 
e case de novo only if 

O

D'Agostino v. swanson (lgg0), 240 Mont. 43s, 446, 7g4 p.2d glg, 926.

1. JfFriends of the Wild Swan contends that Rule 11, M.R.Civ.p. clearly applies to thecircumstanc,es underlying theDNRC's request foi.an inj;l.tiq bond puisuant to g
77-1-110, MCA,.g{request for modification of the oiriri.i bo"rtt ii:r".ti*Friends of the wild Swan asserts that the DNRC's rlfi;-;iihe District Courr toallow it to seltth:l'tJtq{ty harvested timber".and to'r;q;;;;i-"d;i";Lo"o,
was made sol-ely- to harass and cause needless increase iti ih; cost;;fthiilltilutio".z. JfRule 11, M.R.Civ.P., provides:

The signature of an Y$:,{:tl.utty constitutes a certificate by the signer that the signer
lTf.:19,|f tf:qing, -motion, or.oiher papeli that to the best .ir ilrL signer,s knowledge,tntormation, and belief formed after reasonable inqu^iry it is well grouia.a in fact a"d'iiwarrantedlv existir,rg law or a go.o{ faith.argument for the extension, 1noain.uiior,,-o.
reversal of existing law, and that it is not interposed for any i;;;;p.. purpose, such as toharass or to cause unnecessary dglay or increaie in the cosl of titigltion . . . . If apleading, motion, or other paper is iigned in violationortrti -Citrecourt, ;p;" motionor upon its own initiative,. str6tt impole upon the ferson who signed it, . i.li..|."i.Iparty, or both, an appropriate sanctlon . . . . --- --o----

t. flThe District Court found the following:

The fact that DNRg Fgy!-ut violated the mitigation controls prescribed in the EIS doesnot implicate Rule 1 1. If DNRC acted in bad faiih or viotatedlfi. pts, tt.."ui. ,p.rin.statutory remedies, but Rule 11 sanctions is not one of those r.-.Oi.J. N;;d";, frirr. r fconstitute s{oungt lo iTPo-sg sanctions merely because nr.mC iougrrt to rrave . U""a
Pgste-d' Section 77-1-l]9, MCA, is a fairly new provision, r,uuingi.en enacted in 1995.The Court cannot say DNRC acted in badfai,!-bt s""kitrg i;h"G; b""d p;Ga.^ 

^-

Therefore, the courr declines to impose Rule 11 sanctioffi;g;i;rioNRc.

1. 'liW.. conclude that the District Court's findings that the DNRC did not act in badfaith are not clearly erroneo_us, and that the Dlstrict Court aiO noi aUuse itsdiscretion. Therefore,_wqaffirm the District Court's denial oinui. f l, M.R.Civ.p.
sanctions against the DNRC.
'llThe judgment of the District Court is affirmed.2.
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/S/ TERRY N. TzuEWEILER

We Concur:

/S/ KARLA M. GRAY

/S/ JIM REGNIER

/S/ JAMES C. NELSON

/S/ W. WILLIAM LEAPHART
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August 9,2000
Via U.S. Mail:
Cary Hegreberg
Montana Wood Products
2027 - 1,1 Ave
Helena, MT 59601

Loren Rose
Seeley Lake School District
c/o Pyramid Mountain Lumber,Inc.
P.O. Box 549
Seeley Lake, MT 59868

Jim Kranz
Plum Creek Timber Company
50012th Avenue West
Columbia Falls, MT 59912

IREz Friends of the Wild Szuan o. Department of Natural Resources,
2000 MT 209 (2000) (Middle Soup Sale)

Gentlemen:

This is to inform you that the Montana Supreme Court has brought the most recent
chapter in the Middle Soup Sale saga to a close. On August9,2000, the Supreme Court
affirmed the decision of the district court in all respects. See enclosed. The opinion confined
its discussion to the Montana Environmental Policy Act (MEPA) environmental impact
statement (EIS) issues and did not address the issue of the interplay between MEPA and the
Trust duty to generate income we raised in our nmictts brief. As you may recall, the key
issues on appeal were:

1) the adequacy of the EIS discussion of cumulative impacts;



Gough, Shanahan, Johnson & Waterman

August 9, 2000
Page-2-

2) does a change in the economics of the sale trigger a need to supplement the EIS; and
3) were the plaintiffs required to post a bond when they enjoined the sale.

As to the first issue, DNRC argued that its "coarse filter" environmental analysis
method implicitly incorporated a cumulative effects analysis. Since MEPA rules do not
dictate a particular method of cumulative effects analysis the Court should defer to DNRC's
agency expertise that the coarse filter analysis fulfilled the requirement for a cumulative
effects analysis. The Court rejected this approach and held:

[T]he EIS shall contain a description of the cum',rlative effects a.nd d.ces not
allow, as the DNRC suggests, mere analysis implicit within the EIS. The

public is not benefitted by reviewing an EIS which does not explicitly set

forth the actual cumulative impacts analysis and the facts which form the
basis for the analvsis.

J

In addition, DNRC also argued that it was not required to specifically address in the
EIS how the proposed action related to the requirements of the State Forest Land
Management Plan (SFLMP). The Court held MEPA rules required DNRC specifically to
discuss the "SFLMP's objective to preserve old growth, reduce fragmentation, and protect
unique habitat."

As to the second issue, DNRC argued that only substantial changes that would impact
the enuironnrcnt trigger a need to supplement the EIS. The Court rejected this,

[T]here is no requirement in [MEPA rules] that a substantial change must
result in an additional impact to the environment before a supplemental
EIS is required. There is no limitation on what may be considered a
'substantial change.' Accordingly, we further conclude that a substantial
economic change in a project can serve as the basis for the supplemental
EIS required by IMEPA rule].

As to the third issue, DNRC argued that a recently enacted statute, section 77-1.-11'0,

MCA, required that a bond be posted when seeking an injunction against the Department
concerning a Trust revenue producing action. The Court rejected DNRC's interpretation of
the statute and agreed with the Friends of the Wild Swan that the statute is narrowly focusecl
on an injunction concerning" a decision of tlrc bonrd for changes that may be incurred by the
frust beneficiary if the board is wrongfully enjoined or restrained (quoting the statute)." The
Court concluded, "This statute does not apply to this case which deals with an injunction
against the DNRC based on the inadequacy of its EIS and has no effect on the Land Board's
decision."
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In summary, the Court has refused to accord the DNRC the deference owed to an
" expert" administrative agency and has applied a strict construction to the MEPA rules to
find DNRC's EIS analysis inadequate. The Court has also ignored relevant NEPA case law
on whether impacts other than to the environment can trigger a duty to supplement and has
made it much easier to trigger a supplemental EIS in Montana. Finally, it has narrowed the
application of the bond posting statute to only actions involving Board decisions and
lawsuits against the Board and not DNRC income-producing activities on State lands. The
latter holding is contrary to the legislative intent expressed during the passage of this statute.

If you have any questions, please give me a call.

Sincerely,

GOUGH, SHANAHAN, JOHNSON, & WATERMAN

eb^-fuJ t't b-
Rebecca W. Watson

Enclosure



DNRC Timber Sale Cancelled

Date: November 3,2000
Contact: Tom Schultz
(406) 542-4306

FOR IMMEDIATE RELEASE

MIDDLE SOUP CREEK TIMBER SALE CANCELLED

The Montana Department of Natural Resources and Conservation (DNRC) has

determined that continuation of the Middle Soup Creek timber sale project in
the Swan River State Forest is not in the state's best interest at this
time. The decision not to proceed with this sale was precipitated in light
of a recent Montana Supreme Court ruling regarding the management of state
school trust timber resources.

In August 2000, the Montana Supreme Court upheld the First Judicial District
Court's ruling that the Middle Soup Creek Final Environmental Impact
Statement (EIS) failed to adequately assess cumulative impacts of past and
proposed logging; failed to discuss the State Forest Land Management Plan's
objective to preserve old growth, reduce fragmentation, and protect unique
habitat; and failed to complete a supplemental EIS as required to analyze
the economic differences between the original sale (6 million board feet),
and the final sale (2 million board feet) approved by the State Board of
Land Commissioners.

In light of this ruling, current workloads, and the protracted history of
the Middle Soup Creek timber sale (an earlier version of this sale was first
proposed in 1992), DNRC has decided to cancel this timber sale project. The
Middle Soup Creek timber sale contract with Plum Creek Timber Company was
terminated on September 25,2000.

Even though this particular project has been dropped, DNRC will strive to
actively manage the Swan River State Forest, including the Soup Creek
drainage, in accordance with the State Forest Land Management Plan, the Swan
Valley Gnzzly Bear Conservation Agreement, and all applicable state and
federal laws, includins the lessons learned from the recent court rulins.

MONTANA DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
1625 ELEVENTH AVENUE HELENA MONTAN A 59620-1601
http ://www.dnrc. state.mt. us
To help ensure Montana's land and water resources provide benefits for
present and future generations
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